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THE CLASSICAL AND MODERN APPROACHES TO ENVIRONMENTAL LAW RESEARCHES

KJIACHUYHI TA CYYACHI HIIAXOAU A0 JOCIIZKEHHA EKOJIOI'TYHOT' O ITPABA

The paper is devoted to comprehensive and detailed study of the classical and modern approaches to environmental
law researches. The author substantiates that environmental legislation as a specific regulation tool significantly affects
the selection of means and methods used in the process of regulating environmental relations. The system of approaches
and methods in environmental law and legislation is analized. It is established that for modern research the use of
classical methods, such as: formal-logical method, dogmatic method, method of factor analysis, functional-legal method,
comparative-legal method, sociological method, historical-legal method, system-structural method, logic-semantic
method, prognostic method are insufficient. The paper emphasizes on such an important methodological feature of the
study of the environmental law as the usage of an interdisciplinary approach. The article argues that environmental
relations should be studied in accordance with the laws of self-organization and self-development. They have a historical
status, stages of growth and development, periods of stability and change. The historical status of ecological relations
helps to determine the specifics of different stages of formation and functioning, as their development depends on the
stages of social development. We reasonably believe that the spread of synergy as an interdisciplinary method of research
marked the transition to the postclassical development of the science of environmental law. It is proposed to design a new
methodological strategy based on co-evolutionary relationship between human and nature, anthropology, synergy and
other modern sciences. Main legal factors of the environmental legislation effectiveness are investigated. The authors
proves that various defects of the environmental laws reduce their effectiveness.

Key words: environmental law, research, methodology, methodological approaches, classical methods, modern
methods, interdisciplinary approaches.

Cmamms npucesuena 6cebiuHOMy Ma 0emaibHOMY 8UBHEHHIO KIACUYHUX [ CYUACHUX MEemOOON02IYHUX Ni0X00i8 00
00CNi0CeR S eKON02TUHO20 NPAsa. JJUHAMIKA PO3GUMKY eKOIO2IUHUX BIOHOCUH CYCNITLCMBA CIMUKAE HAYKY NPO eKOA02iuHe
npaeo 3 bazamema npobnemamu. Llleuoxi peghopmu exonomiunoi ma norimuunoi cucmemu Yrpainu, 3naune OuHamiyHe
opmysartsn HOBUX YOPM CYCRITBHO20 JHCUMMSL BUMALAIOMb 8I0N0BIOHO20 NPABOB020 3a0e3nedeHHs, sike 0azyeanocs 6 Ha
CYUACHIU HAYKoBIll meopii ma memooono2ii. Asmopu 06IPYyHMOBYIOMb, WO eKON02IUHE 3AKOHO0ABCME0 K Cheyu@iyHull
IHCIMpYyMeHm pe2yNio8aHHA CYMMEBD BNIUBAE HA 8UOIP 3ac00i8 | Memoois, o SUKOPUCTHOBYIOMbCA Y Npoyeci pezyio-
8AHHSA eKONO2TUHUX 8iIOHOCUH. ¥ nyOniKayii npogedeHo KOMIIEKCHUU AHAI3 cucmemy KIACUYHUX ma HO8IMHIX nioxodie ma
Memo0ig O0CNIONCEHHS eKON020-NPABOBUX AGUWY. Y pe3ynomami asmopamu 6CMAHOBIEHO, W0 Oisl NPOBEOEHHs CYYACHUX
00CHIOHCEHb BUKOPUCMAHHS KILACUYHUX MEMO0i6, MAKUX 5IK: (POPMATbHO-TI02IYHULL MEMOO, 002MAMUYHUL MEMOO0, Memoo
axmoproeo ananizy, QyHKYIOHAILHO-NPABOSUT MEMOO, NOPIGHIbHO-NPABOGULL MEMOO, COYIONO2IYHULL Memoo, iCmo-
PUKO-NPABOBULL Memoo, CUCTIEMHO-CIPYKIMYPHULL MeMOo0, N02IKO-CeMAHMUYHUL Memoo, NPOSHOCMUYHUL Memoo — Hd
CbO20OHI 8Jice € HeOOCMAamHIMU. Y HAYKOGIll cmammi a8mopamu HA20L0ULYEMbC HA MAKILL 8ANACIUBIL MeMOOON02IUHIl
0coOIUBOCMI BUBUEHHSA EKONIO2TUHO20 3AKOHO0ABCH8A, AK BUKOPUCAHHI MIidcOUCYUninapHo2o nioxody. Obcmoremuocs
oymKa, wo 6 0anull 4ac iCHye 00 ekmuena HeoOXIOHICMb KOMNIEKCHO20, CUCTNEMHO20 Ni0X00Y 00 NpO8eOeHHs eKOlo-
20-Npasosux 00CaiodceHb. Y cmammi 00800umvcst OYMKA, W0 eKONOSIUHI 8IOHOCUHU CI0 Q0CTIONCY8amu 8i0N0GIOHO
00 3aKoHi8 camoopeanizayii ma camopo3eumky. Bonu maioms icmopuunuti cmamyc, emanu 3p0OCMAanHs ma po36uUmkxy,
nepioou cmabineHocmi ma 3miH. Bcmanogneno, wo icmopuyHuii cmamyc eKono2idHux 8iOHOCUH OONOMA2AE BUHAYUMU
cneyughiky pisHux emanie cmaHo81eH s ma (YHKYIOHY8AHH:, OCKLIbKU IX PO3GUMOK 3ATIeHCUmb 8i0 cmMaodill coYianrbHO20
pozsumky. O6IpyHmMosano ioero, Wo NOWUPEHHS CUHEP2Ii AK MIHCOUCYUNTTHAPHO20 MeMOOy O0CHIOHCEHHA O3HAMEH) A0
nepexio 00 NOCMKIACUYHO20 PO3BUMKY HAVKU eKON02iYH020 Npasd. 3anponoHo8aHo po3poodumu HO8y Memooon02iyHy
cmpamezilo, 3aCHOBAHY HA KOEBOTIOYIUHUX 8IOHOCUHAX MIJIC TIOOUHOK Ma NPUPOOOI0, AHMPONOLO2LL, CUHepeii ma IHWux
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cyuacHux Haykax. Y nyonikayii 0ocniodceHo 0CHOGHI npagosi pakmopu eheKmusHOCmi eKoI02IHH020 3aKOHO0A8CEA.
Aemopu 00600smb, wjo pisHi Oeghekmu eKoL02IUHO20 3AKOHOOABCMBA 3HUNCYIOMb IX e(heKmugHicms ma nposoKyIoms
NPABOOXOPOHHI NOMUTKU, AKI HACMO SUPANCAIOMBCA 8 NOPYUIEHHT eKOIOSTHHUX NPAs.

Kniouogi cnoea: exonociyne npago, 00CuiodicenHss, Memooon02is, Memoooio2iuni nioxoou, K1acUyHi Memoou, Cy4acHi

Memoou, MidncOUCYURTIHAPHI NiOXOOU.

Introduction. The dynamics of the development
of the environmental relations of the society confronts
the science of environmental law with many problems.
The destruction of the economic and socio-political sys-
tem of the Soviet society led to a certain disruption in the
research of the methodology of social processes. Rapid
reforms of the economic and political system of Ukraine,
significant dynamic formation of the new forms of social
life require appropriate legal provision that would be
based on the modern scientific theory and methodology.

The state of scientific research of the problem.
The analysis of the scientific literature reveals the differ-
ent, often contradictory approaches to the interpretation
of both the concept and the essence of the methodology
and it characteristics, features and developmental trends
in the science of environmental law. It can be explained
by the diversity of methodological investigations that dif-
fer by their theoretical level, the degree of differentiation
of their own methodological problems from the object of
its study, and by the author’s understanding of the basic
methodological research methods and techniques of envi-
ronmental-legal phenomena. There is a general opinion
in legal literature that the methodology of science should
be considered as the study of general principles, ways,
patterns of scientific knowledge, principles and practices
that are carried out at different levels (philosophical, sci-
entific, specific sciences, methods and techniques). They
aim at development of the provisions that give the oppor-
tunity to choose tools and to build procedures which will
effectively resolve problems and challenges that arise
in the process of research. The methodology defines the
means of gaining scientific knowledge, which reflects
the dynamic processes and phenomena, provides com-
prehensiveness of information, creates a system of legal
information that is based on objective facts.

The purpose of the article is to outline the main tra-
ditional and modern methodological approaches to envi-
ronmental law research in order to establish the most
effective ones.

Main body. Environmental methodology contains
knowledge about: 1) approaches, principles, meth-
ods and techniques which are to be used in studying
the sources of law; 2) approaches, principles, methods
and techniques of knowledge which should be used in
any experimental procedure; 3) the content of specific
approaches, principles, methods and techniques used for
the law sources and the consequences of their develop-
ment; 4) the way the methods are interrelated in the pro-
cess of learning and obtaining new knowledge.

The methodology of the legal science is a system of
approaches, methods and techniques of the scientific
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research, the theoretical basis of their usage in the study
of the state-legal phenomena.

The basis of the methodology of legal science is pre-
sented by such approaches: 1) philosophical and ideo-
logical approaches (materialistic or idealistic, metaphys-
ical or dialectical, recognition or denial of the objective
social, including state-legal, patterns and possibilities of
their studying and gaining true knowledge about them);
2) general scientific methods, that are used in all or most
sciences (structural, functional methods, method of tran-
sition from the abstract to the concrete); 3) formal logi-
cal procedures — analysis and synthesis; 4) group meth-
ods that are used only in a particular group of sciences,
for example, only in the social sciences (e.g., method
of concrete sociological research); 5) special methods
that are appropriate for the study of any science subject
(interpretation of the legal norms, special techniques
summarizing legal practice) [1, p. 618].

Methodology is objectively determined by the subject
knowledge derived from general conceptual approaches,
the level of the scientific knowledge. The methodology
is a system of methods, a set of techniquess and activi-
ties of research and knowledge about them. Objectively,
this system is stipulated by the nature of the phenomena
and processes which are studied and which arise from
the general methodological state of thescientific knowl-
edge and scientific interests.

A comprehensive and detailed study of the method-
ological problems of environmental legislation develop-
ment should be one of the main tasks of the science of
environmental law. Methodology of environmental laws
is an application of a set of specific theoretical princi-
ples, logical and special methods of investigation of
the environmental legislation development [2, p. 14].
The method of study is a mind process that is imple-
mented in a scientific manner and focused on the subject
(object) of the research to acquire new legal knowledge
in general theoretical and in applied aspects of the study.

There are main methods of scientific research in envi-
ronmental law: 1) formal logical method that provides
scientific reliability of the obtained information and
enables to detect inconsistency of certain environmental
laws with the realities of social life, as well as contra-
dictions between some norm-legislative acts; 2) formal
legal method that guarantees the study of environmen-
tal law development problems exclusively in the con-
text of positivism; 3) method of factor analysis, which
allows to take into account quantitative and qualitative
changes in environmental laws depending on certain
circumstances, and also to build factor models needed
in the process of legal forecasting; 4) functional legal
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method which requires the study of environmental law
from the standpoint of its tasks and functions; 5) activ-
ity method that helps to examine the role, place and
meaning of a single norm-legislative act in the environ-
mental legislation; 6) comparative legal method which
facilitates the identification of general and special, typ-
ical and unique characteristics in the legal regulation
of the environmental relations in different countries. It
allows establishing a positive experience of legal regu-
lation of environmental relations abroad; 7) sociolog-
ical method which enables to study and consider the
general laws of social development, economic analysis,
political, social, psychological, demographic and other
phenomena in the society in the process of developing
regulations of the environmental laws; 8) historical and
legal method that provides succession of environmen-
tal laws development, allows to reveal the positive and
negative features of historical sources of environmental
laws and helps to establish the consequences of their
impact on the environmental relations; 9) systematic
and structural method that allows to regard the envi-
ronmental legislation as an orderly, coherent, logically
structured set of normlegislative acts aimed at regulat-
ing land relations; 10) logical-semantic method based
on tracing the formation of specific conceptual-categor-
ical system of the environmental laws; 11) prognostic
method that makes it possible to make science-based
forecasts of the environmental laws development. For-
mal-logical method is one of the most traditional ones
in the legal science [3, p. 38].

Future law science seems primarily responsible for
studying two basic fundamental key problems: the meth-
odology of law and cooperation with other natural, tech-
nical and social sciences. It’s time to finally understand
that the content of the development of methodological
law problems doesn’t only involve self-understanding
of the science, the improvement of the legal culture of
thinking, but it also gives the future research powerful
cognitive tools that allow to deeply penetrate into the
unknown, not yet investigated layers of the legal real-
ity. An important methodological feature of the study
of the environmental law is the usage of an interdisci-
plinary approach. The Environmental law as a science
is a structured knowledge of the environmental norms,
forms and methods of forming the environmental law
awareness and ways to improve it. It also includes: leg-
islators’ ideas about the subject and method of the given
branch of legal knowledge, sources and determinants of
their formation, the place of environmental law in the
jurisprudence.

The essential point that determines the nature and
characteristics of the formation and development of the
environmental legal knowledge is the awareness of the
connection of environmental rights, not only with other
branches of legal science, but also with other social sci-
ences — sociology and philosophy that define the meth-
odological research. In particular, the philosophical part

is not only an external means of theoretical justification,
but it also determines the methodological orientations
and inner meaning of most theoretical concepts and the
knowledge. National and foreign philosophical, eco-
nomical, environmental, agricultural, biological and
other doctrines, as well as the legal doctrine of the envi-
ronmental usage are the basis for the economic, social,
public legal, demographic, spiritual and cultural devel-
opment of the people and conservation of the environ-
ment. In the relationship people — nature an exclusive
role belongs to the environmental as an object of legal
regulation of social relations are caused by its objec-
tive physical characteristics and functions in nature,
economy, society, and the subjective legal qualities that
define it as an object of environmental land law.

Environmental relations develop on the basis of the
economic consequences, and the environmental laws
influence their formation and development. While regu-
lating with the help of the developed norms of the envi-
ronmental legislation, the reverse process of transferring
regulatory requirements into an actual behavior and into
real social environmental relations.

Updating of the problems of using sociological
approach in environmental law science is stipulated by
the role of this area of law in theory and practice of state
functioning. One of the real ways to overcome the cri-
sis in modern jurisprudence is the development of the
sociology of the law, the study of law as a phenomenon
of our civilization through the prism of “life”, abstract
legal norms due to its application, fulfillment and real-
ization by the subjects of the social relations. Environ-
mental legislation as a specific regulation tool signifi-
cantly affects the selection of means and methods used
in the process of regulating environmental relations.

In a legal state the legislative activity involves cor-
respondence between legality and law expediency taken
on behalf of the state organized society. They necessarily
take into account the interests of each individual, which
are implemented by all legal entities and primarily by
the state itself. Since the law as a whole is intended
to assist the legislator in the development of scientific
bases of society and sciencebased recommendations for
the improvement of this administration, it can be argued
that the task of legal science is to assist the legislator in
the formulation and adoption of legal norms.

Nowadays environmental law is developing rapidly
and the science of the environmental law should aim at
facilitating this process by solving current and future
problems of improving the environmental legislation.
The social function of the legal science require scien-
tists to develop effective mechanisms that can influence
the situation in law enforcement. In order to adequately
respond to the current need for integrated research of
analytical and applied nature, it is necessary to turn theo-
retical understanding into the generalization of the social
and judicial practices, considering the legislative dynam-
ics and changing economic and political conditions.
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This approach does not reduce the importance of the
fundamental works. It primarily deals with the funda-
mental nature of the legal science, the attempt to close
the gap between theory and practice. The Environmental
law today is experiencing a period of the accumulation
of the theoretical knowledge, but its isolation from the
needs of the legal and social life may have negative con-
sequences for the entire industry. Legislative activity is
based on the needs of objective, independent from the
people’s will economic laws. Implementing the unifica-
tion of the old and developing the new environmental
legislation is necessary to take into account the objective
nature of the economic laws, correlation between eco-
nomic and legal laws question which leads to the sub-
jective idealism.

The current level of the environmental law sci-
ence and legislative activity poses before the science
of the environmental law the problem of improving
the methods of the empirical research in the field of
environmental law norms application with the goal to
identify their efficiency and find ways to improve envi-
ronmental legislation, bringing it in compliance with
the changing socio-economic conditions of our society.
In this regard, considerable importance is attached to
the sociological trend in land environmental science,
which involves the study of actual social relations in
environmental law, analysis of the relationship between
legal norms, legal relationship and actual environmen-
tal relations. In particular, the methods of empirical
research in environmental law represent surveys and
questionnaires of environmental law specialists, obser-
vation method, etc.

The socialization of the law and legal knowledge has
become one of the most important directions of adapt-
ing domestic law to the current challenges. The man
as a carrier of inalienable rights and freedoms, which
have to determine the content and direction of the state
functioning, can now be seen outside the legal science
[5, p. 138]. Only with awareness of the social foun-
dations of rights, the legislation may be considered in
the context of ensuring and protecting the rights and
freedoms of a man and a citizen, functioning of a legal
state and a legal culture. On this basis the sociological
approach to a law as a theoretical concept that has social
nature, different from the usual application of the juris-
prudence methods of empirical sociological research to
confirm certain theoretical conclusions, is formed. It is
necessary to conduct in-depth analysis of the existing
environmental relations which require or may require
the legislative regulation. Since actual social relations
are rather interchangeable, unstable, it is important not
only to identify their current system, but also to find out
the trends of their development. This analysis makes it
possible to build a model of legal regulation of relations
in the future, or, in other words, to predict the develop-
ment of the environmental law, to prepare the creation of
appropriate norms and institutions.
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The main peculiarity of a legal prediction is the rec-
ognition of the fact that the law is always evolving to
reflect changes in social life, in actual people’s relations.
It is possible to predict the development of law only on
the basis of known or projected society development.
However, the prognostic nature of the reflection in the
law has its limits which can be divided into social, epis-
temological and the legislative rights themselves.

Social boundaries are expressed in the fact that the
legislation should not only accurately reflect the future
development of social relations, but also take into con-
sideration a real social, specific historical opportunity
to achieve it. Socio-legal prediction can be fruitful only
when it is based on the study of the general laws of the
social development. It is necessary to analyze the eco-
nomic, political, social, psychological, demographic and
other phenomena in society, which together determine
the possibility of a public life regulation to reveal the
objective laws of these phenomena [6, p. 87].

The fundamental methodological problem of envi-
ronmental law and legislation is the subjective factor and
the complexity of legislators’ understanding of the legal
environmental processes and phenomena. A man creates
legislation that would adjust environmental relations,
and it seems that the existence of this law depends on the
will of a person who has made it. However, the trajec-
tory of environmental legislation often goes beyond the
goals and objectives of its creators. The environmental
law science is beginning to use synergy methodology,
a new science that studies self-organizing, random pro-
cesses. These methodological ideas allow a better under-
standing of the genesis of the environmental legislation,
some of its legal institutions.

Environmental relations are to be investigated
according to the laws of self-organization and self-de-
velopment. They have a historic status, stages of growth
and development, periods of stability and change. His-
torical status of the environmental relations helps deter-
mine the specificity of different stages of formation and
functioning because their development depends on the
stages of the social development. The spread of synergy
as an interdisciplinary research method marked the tran-
sition to Post-classical development of the science.

Synergetics explores various open systems capable
of selfdevelopment. This system is estimated as a non-
linear, characterized by a special mechanism of bifur-
cations, irreversibility and uncertainty. Random fluctu-
ations imbalance the system and as a result, it loses its
stability. Due to the positive feedback, the fluctuations
are increasingly amplified and can lead to bifurcation —
the destruction of the previous system and its transition
to a new state. Switching to a higher stage means self-or-
ganization. Instability is no longer considered as some-
thing destructive and negative; it is regarded as a condi-
tion of stable and dynamic development. The emergence
and development of the idea of the imbalance, non-lin-
earity and instability proved multivariate ways of
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development [7, p. 13]. As a result, modern system of
thinking is more likely to take into account the dynam-
ics in the study of stability problems. Synergetic under-
standing of the development and structure represents a
new stage of methodology.

Productivity of synergy ideas is the synthesis of the
subjective and objective approaches. The role of synergy
provokes internal growth, self-organization of the envi-
ronmental and legal knowledge, its inner reorganization.
New information about the constructive role of a chance
in a social development allows to clarify the subjective
factor of reforms, and to take into account both logical
cause-effect relations and random relations. Possibilities
of synergy are extremely broad in the study of legal pro-
cesses. Synergistic methodology is relevant due to the
increase of the number of the regulations, widening of
the range of their action and consolidation of them with
the disparate, sometimes contradictory public interests.
Synergistic methodology develops the concept of selfor-
ganization rights, emphasizing the growing danger of
the disruption. It points out the cause of unpredictable
reactions of subjects in their legal relationship. Syn-
ergetic approach allows us to take a fresh look at the
issues of overcoming and eliminating inconsistencies
in the regulations and other legal acts. The research is
driven largely by the structural and systemic approach.
The specificity of synergetic approach lies in its comple-
tion by a large unit that examines patterns of inconsis-
tency of the law. In addition, scientific approach using
synergy ideas enables us to master qualitatively a new
group of methods and principles of the research.

Synergistic research approach to legal theory leads
to the conclusion that the synergistic ideas can help
“uncover” significant resources for improving the effi-
ciency of the regulation without any special costs and,
what it is important, to minimize the costs of limited
legal means and methods. On the way of the promo-
tion of new ideas in law, the legal science should reject
the domination of the monistic law comprehension. Its
roots are so deep that many researchers ignore the fact,
and some directly deny any other spheres of law life
except legal norms based on the traditions of “pure”

law. This leads to a conclusion about the excellency of
the standards established by the legislator, where judg-
ments are made within the space, limited by the regula-
tory forms [8, p. 168].

The necessity of transcending law dogma and con-
sideration of its other faces and forms of existence is
dictated by the objective needs of the environmental
law as a branch of law, and as a science. This dogmatic
approach is not rejected, but it must be used in the com-
bination with other approaches, such as natural, social
and others. Only then environmental legislation will be
available for public understanding as a regulator of envi-
ronmental relations.

The value of the current environmental law and its
highest purpose is to create conditions for the realiza-
tion of the natural and inalienable environmental rights.
Environmental issues should be investigated according
to the laws of selforganization and self-development.
They have historic status, stages of growth and develop-
ment, periods of stability and change. Historical status
of environmental relations helps determine the speci-
ficity of different stages of formation and functioning,
because their development depends on the stages of
social development.

Conclusions. At present time there is an objective
need for a comprehensive, systematic approach to the
legal institution of the monitoring of the environmental
legislation. Monitoring in the field of the environmental
legislation is an innovative institution of governance and
the development of the civil society. Based on the synthe-
sis and analysis of its results the decisions in the sphere
of environmental relations can be developed promptly,
efficiently and effectively implemented. The establish-
ment of a system for monitoring of the environmental
laws is a necessary tool to ensure a proper quality of the
government decisions on the basis of the development
and consolidation of the experience that is already in the
monitoring legislation. The creation and development
of its new branch forms should be aimed to ensure the
development and adoption of the common decisions by
the legislative and executive powers in the process of the
legislative activity.
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