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POSTREFORM TRENDS OF THE UKRAINIAN LAND LAW

MNOCTPE®OPMOBI TEHJIEHIIII YKPATHCHKOI'O 3EMEJILHOI'O TTIPABA

The publication is devoted to identifying the main trends of the Ukrainian land legislation development. The land reform
conducted in Ukraine, which legally formalized the change of the land system, economic priorities, ideology, requires
a deep revision of the land legislation. Ukraine’s entry into a new historical era necessitates a critical reassessment of
past experience in the regulation of land relations, a theoretical understanding of the processes and phenomena taking
place in the area of land use and protection, the development of new approaches to their study. Modern land legislation of
Ukraine holds a special place in this context. Keeping some technical and legal succession of the Soviet land legislation,
it is fundamentally different from it in its content and socio-political orientation, reflecting the specifics of the historical
conditions of formation and development of modern land relations. Land legislation is one of the main instruments of
democratic reform in Ukraine, but the theoretical aspects of these changes are not always well understood, which leads
to their inconsistency and poor efficiency.

The claim that the main tendencies of the development of the land legislation of Ukraine are: unification and
differentiation of the land legislation, penetration of land regulation into the sphere of legal regulation of other industries
and, conversely, penetration of multi-sector legal regulation — into the sphere of land law regulation; ecologization of
land legislation; strengthening legal liability for committing offenses in the field of land protection; development and
improvement of land procedural legislation, harmonization of land legislation with European legislation.

Key words: land reform, land legislation, development trends, unification, differentiation, ecologization, land process,
legal responsibility, harmonization.

Ilybnixayia npuceauena u3Ha4eHHI0 OCHOBHUX MeHOEHYIll PO3GUMKY HOBIMHbO2O 3eMeNbHO20 3aKOH00ascmea Ykpa-
inu. Ilposedena 6 Ykpaiui 3emenvha pegpopma, wo 10puouyHo oopmuna 3miHy 3eMenbHO20 1ady, eKOHOMIUHUX Npio-
pumemis, i0eonocii, eumazac 2MUOUHHO2O nepeaisady 3emMelbHo20 3aKoHodascmed. Bemyn Vkpainu y mosy icmopuuny
enoxy 3yMo8aoe nompeoy 6 KpumuuHiti nepeoyinyi MUHy1020 00C8i0y pecynto6aHHs 3eMelbHUX 8IOHOCUH, MeOPemUYHOMY
OCMUCTIEHHT npoyecis i A6uly, ujo 8i00Y8AIOMbCS 8 2AY3i BUKOPUCTAHHSL MA OXOPOHU 3eMeilb, PO3POOKU HOBUX NIOX00I6
00 ix docnioxcenus. CyuacHe 3emenbHe 3aKOHO0A8CMB0 YKpainu 6 ybomy KOHmeKcmi 3aumae ocodonuse micye. 36epiearo-
4u NeeHy MexHIKO-IOpUOUUHY NPABGOHACMYNHICTG PAOSHCLKO20 3eMENbHO20 3aKOHO0ABCMEA, 60HO NPUHYUNOBO GiOPIi3HS-
€MbCSL 610 HHO2O CEOIM 3MICIMOM | COYIANLHO-NONIMUYHOIO CHPIMOBAHICMIO, WO 8I000OPANCAIOMb CNEYUPIKY ICMOPUHHUX
VMO8 hOpMY6anHs i pOIGUMKY CYUACHUX 3eMETbHUX GIOHOCUH. 3eMenbHe 3aKOHO0A6CBO € OOHUM 3 OCHOBHUX THCTNPYMEH-
mie 0eMoKpamuuHux pepopm 6 Yxpaini, npome meopemuuni acnekmu yux nepemeopensb 0anieko He 3a6icoU OCMUCTEHI,
WO 3YMOBIIOE IXHIO HeNOCIIO08HICb | HU3LKY eeKmuHicmby.

OO0IpyHmogyemvbcsi MEepOdCeHHs npo me, W0 OCHOBHUMU MEHOEHYIAMU PO3GUMKY 3eMeTbHO20 3aKOHO0A8Cmed
Yipainu e: ynigixayia i ougpepenyiayin 3emenvHo20 3aKoOH00A6CMEA,; NPOHUKHEHHS 3eMENbHO-NPABOBO20 Pe2yN08aAHHS
¥ chepy npasosozo pezynioeanHa THWUX 2ay3ell I Ha8naxku, NPOHUKHEHHS 6a2amozan3e6020 NPaso8oco peynio8anHs
¥ chepy 3emenvHo-npasoo2o pecynio8anHs, eKono2izayis 3eMelbHo20 3aKOH00A8CMEA; NOCULEHHS 10PUOULHOI 8i0N0GI-
oanbrocmi 3a 30IUCHEHHS NPAGONOPYUEHb Y 2ALy3l OXOPOHU 3eMeNb, PO3GUIMOK Md B00CKOHANEHHS 3eMENbHO20 NPOYecy-
ANbHO20 3AKOHOOABCINEA, 2APMOHI3AYIs 3eMENbHO20 3AKOHOOAECMEA i3 €8PONEUCLKUM 3AKOHOOAECTHEOM.

Knrouoei cnosa: semenvra peghopma, 3emenvHe 3aKOH00ABCME0, MeHOeHYIl po36UmKY, YHiQikayis, oupepenyiayis,
eKonoeizayis, 3eMenvHUll npoyec, IPUOUYHA 8i0N0BI0ATIbHICMb, 2APMOHI3AYIL.

Introduction. The dynamic development of the land
law of Ukraine will not take place without its internal
arrangement, which is characteristic of any system that
seeks perfection. The fundamentally important for the
development of the land laws are the processes of the
integration and differentiation.

While using these objective processes the following
generic areas of the legislation have developed: ensur-
ing the unity of the regulatory and protective legislation,
creation of an effective mechanism of the laws imple-
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mentation, more intensive development of the common
institutions of human rights and freedoms, legal liabili-
ty; formation of an effective legal mechanisms for the
citizens and legal entities to fulfill their responsibilities
to society and the state.

The land reform is directly affected by the problems
of socio-economic and legal development of our society.
A special role in their resolution is given to the appropri-
ate land laws, its optimal ratio with other branches of the
national legislation by taking into account such trends
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as the unification and differentiation. These are the two
objective consequences that the modern legislative prac-
tice is largely characterized by. Being paired categories,
they are so closely interrelated that their separate exist-
ence is impossible.

The aim of the publication is identifying the main
trends of the Ukrainian land legislation development.

Content. Taking in the consideration the object of
the legislative regulation, there are two basic approaches
to the development of land laws — integrated and differ-
entiated. Volume of the legal regulation of the related
land relations in the framework of this or that approach
is determined by the interests of the society at a particu-
lar period of its development and the objective to be
achieved as a result of acts of the land legislation.

As part of an integrated approach the task of regu-
lating of the social relations over land as a whole, as
a single object is being achieved. The differentiated
approach stands for the development of the legislation
aimed to regulate various relations, including the usage
and protection of the certain categories of the land. Uni-
fication is the process of creating, merging, integration
of the norms in one source for the most complete and
detailed legal regulation of the social relations. Search
for new directions to the land reforms led legislators to
adopt October 25, 2001 the Land Code of Ukraine — the
main unified act of the land law, which aims to integrate
land and legal norms.

Unification has a dual focus: on the one hand, the
development of common regulations on the other —
competent technical and formalized understanding of
the adopted provisions of unification, ie systematiza-
tion. Publication of the general norms and legislative
acts — only one of the components of this process, the
legal basis for unification. These norms may be multi-di-
mensional in nature and function as definitions, declara-
tions, rules, principles, general authorizations and gen-
eral prohibitions. The unification allows us to cover the
entire set of homogeneous social relations; avoid legal
conflicts, avoid legal gaps in the regulation of the land
relations, reduce the number of regulations, increase the
level of the legal technology.

The unity and unification are not identical concepts.
Unity is the hallmark of the land laws, and also reflects
the common principles of the regulation of the land rela-
tions. Unification is a set of uniform methods of regulat-
ing land relations, with its main feature to be the internal
unity, because these phenomena are inextricably linked.
Unification of the land laws promotes simultaneous im-
pact of all structural elements of the land laws, strength-
ens their interdependence. Monolithic system of the land
laws is a legal basis for harmonization of the land laws,
the need for which depends on the intensity of the accu-
mulation of the required material.

The process of the differentiation has the opposite di-
rection compared to the integration of the legal regulation
of the land relations. The differentiated acts of the land
legislation of Ukraine is a legal source and a form of ex-
pression of the norms of the land law, which is based on a
differentiation of the regulation of the land relations.

Land laws of Ukraine contain some complex legal
requirements and regulations that perform specialized
functions. With their help the government is able to take
into account the specificity, dynamics and diversity of
the land relations. The differentiation is manifested in
the lawmaking and law implementation processes and
is characterized by the isolation of a homogeneous set
of the social relations in order to regulate them in ac-
cordance with their specific requirements. The positive
nature of the process of differentiation of land legisla-
tion can set the following main parameters: allows us to
cover a wide range of legal influence of public relations,
leads to the elimination of gaps in legislation, promotes
more logically correct and perfect structure of the reg-
ulations, provides flexible, dynamic nature of the legal
system, creates prerequisites for a competent legal train-
ing in the law enforcement practice [1, p. 17].

Differentiation is the process of creating sources,
characterized by the isolation of a variety of the homoge-
neous land relations in order to their specific legislative
regulation and taking into consideration the abnormali-
ties of these regulations. The differentiation allows us to
cover a set of homogeneous land relations that require
special regulation to avoid legal conflicts and ambiguity
in the regulation of the social relations and to enhance
the legal technique.

The differentiation trend reflects the breadth of those
land relations arising in the process of the land reforms.

In the relation of uniform and differentiated regula-
tions of the land law one should not seek conflict, and
even more they should not be opposed one to another.
The prospect of the development of the land laws — in
their reasonable understanding are combined. Uni-
formed acts form the core of the land laws, allow to se-
cure common norms that reflect the land policy, and dif-
ferentiated fill this policy with the real content, include
the necessary specifics to the general rules.

It is important to realize that the process of unifica-
tion and differentiation covers all the structural units of
the land laws and are continuous in nature. Their usage
in the different parts of the legislative panel is largely
due to the presence of the preconditions of the unifica-
tion and techniques of its implementation.

These conditions, in our opinion, should include: a
high degree of the specialization of the land legislation,
the need for harmonization of the legal material in the
similar land relations, high level of functional relation-
ships between the various institutions of the land laws
and their conflict and so on. Unification of the law is a
determined practice of the social development process
in the regulation of these phenomena and the creation of
the legislation or regulations affecting the status and the
improvement of the legislation.

The important question of the development and
improvement of the land legislation of Ukraine is the
ecologization of its norms. At the present stage of world
development the ecological factor is becoming increas-
ingly urgent and a priority in the international relations,
economic, scientific and technical cooperation of almost
all countries. Therefore, further development of the
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social production in Ukraine should be accompanied by
ecologization of all its branches based on the priority of
the environmental and economic approach and the ad-
aptation of the environmental standards of the European
Union [2, p. 18].

Ecological requirements of the laws relate to all areas
of the law without exception, but they are particularly
relevant to the land law. Environmental compliance in
the usage and protection of the land is crucial for the
conservation of land resources and the environment.
The principle of the land protection as a basis of the na-
tional wealth has been declared in the land legislation.
The proclamation of the environmental priorities is be-
ing supported by a number of the legislative norms that
develop environmental principles of the land usage and
protection. Assessment of the land and the effectiveness
of the planned measures for the land protection take into
account the environmental expertise established by the
sanitary law and other standards and requirements.

The increase of the negative pressure of the social
life on the land natural potential requires the legislator to
introduce tighter ecological land rights, ie closer binding
of these rights and responsibilities to the environmental
protection and restoration of the land. Land usage de-
pends on the objective requirements of the nature ex-
istence. The nature of the process of exploitation, land
usage, their boundaries have an environmental focus. All
this is due to the mandatory compliance with the rules of
both the land usage, and other natural resources, which
are inextricably linked to the land, the observance of the
standards of environmental safety, maintaining earth’s
soil surface, protecting the land from erosion and other
unfavorable processes.

Ecologization of the legislation and law is the pro-
cess of the implementation of the environmental require-
ments in the legislative and other norms governing the
economic and other activities which affects or may af-
fect the environment. Ecologization as an activity aims
at the implementation of the environmental require-
ments, covering virtually all areas of the production, so-
cial and domestic life, which is caused by the priority of
laws of nature, which all must adhere to in the process
of economic and other activities which affect the state of
the environment.

The goal of the ecologization of the legislation is to
provide rules and norms of the construction planning
and land usage, norm-legislative acts or the normative
documents, technical and economical and other specifi-
cations and other rules and regulations of the ecological
character. These standards include health, construction,
technology, urban development standards approved by
the competent authorities.

Ecologization of the land legislation is done through:
the implementation of the environmental laws in the le-
gal regime of the various categories of the land; ecol-
ogization of the legal status of the subjects of the land
relations; ecologization of the property and means of
production, as landowners and land users while exercis-
ing their rights to land are obliged to take measures to
prevent land degradation and pollution of the environ-
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ment; ecologization of the techniques and technologies
implemented in the field of the land usage.

One of the pronounced trends in the development of
the land legislation is the strengthening of the legal re-
sponsibility for offenses in the field of land protection.
Lack of the effective land legislation creates favorable
conditions for the development of the shadow economy
and generates violations of the law and therefore causes
significant losses to the state. The weakening of the reg-
ulatory role of the state led to a situation where the vio-
lations of the requirements of land legislation take place
to fulfill the economical and personal interests of people.
Offenses, particularly acquisitive crimes, are related to
trafficking of land resources in the country is the result
of actions of a complex of factors and constitute a sig-
nificant threat to the development of the land relations.

Since the state and society desire that rules of land
law should be voluntarily and conscientiously per-
formed, the legislation established measures of coercion
and punishment in the form of the complex mechanisms
of legal liability.

Legal responsibility — not the main measure to en-
sure the rational usage of the land. There are norms that
are not legal liability ones, which perform the impor-
tant function of ensuring the rational usage of the land —
these are the norms of a preventive nature, termination
and restoration of the land legislation. Even the strictest
sanction provided for the damage of the land, cannot
eliminate those harmful consequences that come as a
result of the offense. Therefore, more attention should
be paid to measures of not legal responsibility,but the or-
ganizational measures — state control over the usage and
protection of the land, state land cadastre, improvement
of the land usage planning, simplifying the procedure for
granting and withdrawing land from others.

Unlike preventive measures termination occurs dur-
ing the execution of the offense and it is a reaction to
the illegal actions of the offender of the land legislation.
Recovery as a way to deal with the violations of the land
legislation aimed at eliminating negative effects of the
land offense. Forms of the restoration of the broken laws
are different and depend on the nature of the offense: it
may be the elimination of the unlawful refusal to grant
land, restoration of the previous state of the damaged
land and so on.

The violation of the land law, the failure or improper
fulfillment of the land legisolative norms has a negative
impact on the land usage and protection. Therefore, the
most important element of the legal rational usage and
protection of land, guarantying rights and lawful inter-
ests of the land owners, land users is the use of the legal
means of influence to eliminate the violations of the land
legislation and the termination of their occurrence in the
future, the restoration of the broken law and bringing
perpetrators of crime to the land legal liability.

Land liability is an effective mechanism to stimulate
compliance with the law of the land. The most worked
out type of the legislative liability for the breaking the
land law is the compensation for the damage caused by
the land offenses, because like other forms of liability, it
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is based on the specific and proven long-term practice of
the Civil Code of Ukraine.

The land offenses can be divided into minor and dan-
gerous to the state and society by their negative effects.
The legal framework governing the administrative liabil-
ity for violations of the land legislation is to be improved
by the amendments of the existing or the adoption of
new norms that will cover all the basic and fundamental
issues of the legal regulation of these relations according
to their nature and content. The Law of Ukraine, adapted
on April 15, 2008 has strengthened the administrative
responsibility for the distortion or concealment of the
data of the government cadastre, removal and transpor-
tation of the soil covering without a special permission,
violation of the terms of the return of temporarily occu-
pied lands or non bringing them in the condition suitable
for its intended usage, unauthorized deviation from the
land management projects [3].

The problems of improving the legislation on the ad-
ministrative responsibility for the violation of the land
legislation is to: prevent the inclusion of the new for-
mulations of administrative offenses without reasonable
enough practice grounds; to provide an unambiguous ap-
plication and interpretation of the Code of Administrative
Offences, in which norms have been formulated quite
generally and require broad administrative effect, so they
must rely on the requirements of Ukrainian Land Code.

Regarding criminal liability for violations of the land
legislation, the Criminal Code of Ukraine is art. 239
“Contamination or deterioration of the land” with signif-
icant penalties (including the penalty of the deprivation
of the liberty for a term of two to five years) referred
for committing a crime [4]. Requirements to change or
amend it do not exist, because the number of criminal
cases can be counted in tens and the number of offend-
ers held accountable can be measured only by simple
numbers. The social danger of the offense of pollution
or damage of the land has not yet been realized by the
public.

The problem here is not so much to improve the leg-
islation, but it lies in the law enforcement: to ensure the
inevitability of the criminal sanctions for pollution or
damage of the land which is a public danger; it must be
distinguish from the damage and contamination of the
agricultural and other lands under Art. 52 of the Code of
Administrative Offences.

The improvement of the legislation promotes the
functioning of the legal system as a whole organism, or-
ganic entity that produces an effective, comprehensive,
systemic impact on the public life.

Study of the land legislation through the formal legal
method allows to conclude that the lack of procedur-
al norms that would facilitate the implementation of a
number of substantive land laws. In the land legislation
major role in the legal regulation of the social relations
play a relevant substantive law. They determine the na-
ture of the land relations, the content of the rights and
duties of subjects of the land law concerning the land.
But the primacy of the material legislative norms can not
be a reason for the land legislation not to include proce-

dural norms that create the necessary legal forms of the
material norms implementation. Without them there is
no guarantee that the material norms will be implement-
ed correctly according to their content.

Important role in protecting the rights and legitimate
interests of citizens in the land and related property cases
is owned by the legal courts.

The norms governing the land and procedural re-
lationships of the land constitute the legal process, the
legal nature of which is that it is settled by the proce-
dural law procedures to address individual specific cases
involving government land fund in the course of which
there are numerous legal relations, which are regulated
by the land procedural rules. The land legal process is
the appropriate activity of the land and other executive
and administrative authorities applying the norms of the
material land law. This order of activity is associated
with the settlement of the specific individual land cases.
The land legisolative process is a way of the implemen-
tation of the material norms of the land law.

Besides that, the land legislative process represents
the activities of the land jurisdiction which quickly and
correctly solves land disputes with the protection of the
inviolability of the property rights to land, subjective
rights and interests of the landowners and land users, ra-
tional usage, restoration and protection of the land.

Land process is a set of the settled land and the pro-
cedural norms of the legal activities (including resolv-
ing land disputes), carried out by the authorities to solve
individual and specific land issues. The state and local
governments as agents of the land-procedural relations
must perform the task of the developing and improv-
ing a transparent procedure of the alienation of the land
parcels, giving individuals and legal entities the choice
of different types of the functional land usage, devel-
opment of the mechanism of the acquisition of the land
rights on competitive basis. The state and local govern-
ments are required to form the necessary market infra-
structure, to ensure its functioning, to create conditions
for competition, transparency and the legality of the land
transactions.

The development of Ukraine’s legal system, the
transformation of objects and methods of different areas
of law, the permanent reform of virtually all spheres of
social life, the implementation of the land reform, the
need to adapt European Union legislation to make con-
stant adjustments to the question of the actual belonging
of the certain phenomena of land to the legal sphere, in-
cluding the scope of regulation standards with the land
law. Therefore, an important trend in the development
of the land law is its harmonization with European leg-
islation. Harmonization can help achieve a functional
balance of the legislative acts to ensure the degree of
balance between them, allowing the legal system to
function and thrive in a given direction.

Harmonization is accompanied by the strict legal
means — the abolition of acts, their contestation, in-
validation and finding them soft — aligning the acts
with their constitutional provisions, reorganization of
the legal consultation programs and more.
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Adaptation of the Ukrainian land legislation to the
European Union land legislation — is the gradual adop-
tion and implementation of the norm-legislative acts
of Ukraine tailored considering the EU legislation. In
the National Adaptation Program of Ukraine priorities
should be given to the legislative acts of Ukraine, har-
monization of the relevant EU legislation will provide
the legal measures to protect the environment and the
adequate environmental usage.

Conclusions. The process of harmonization of the
land laws must be based on evidence-based concepts,
defining the purpose and objectives of this process. With
the help of harmonization it is important to solve com-
plex tasks constantly, which include a selection of the
norm-legislative acts of the land legislation of Ukraine
and the EU, performing their comparative legal analysis
to identify conflicts and gaps, as well as estimation of
the advantages considering the positive experience of
the land legislation. Based on the findings the recom-

mendations were made to eliminate inconsistencies in
the legal regulation of the land relations.

Ongoing Ukrainian legal land policy is aimed to
bring the land legislation in line with the latest interna-
tional standards, including the standards of EU member
states. As a result of the land reform and associated land
reform legislation the institutions of private, communal
and state ownership of land, the land market institution,
the institution of state registration of rights to land prop-
erty, etc. of such content have developed, with which
these institutions operate in the EU land legislation.

In the process of improving of the land legislation with
regard to European integration of Ukraine, it is important
to take into consideration the experience of the regulated
land relations in the EU countries. In the lawmaking activ-
ities one should use the integration processes more often
and take into account the positive experience of the legal
regulation of the land issues developed by the democratic
states, which are close to Ukrainian legal regulation.
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