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LAND LAW: IS IT PUBLIC OR PRIVATE?

Sydor Victoria D., Doctor of Law, Professor, Chernivtsy Law Institute of National
University «Odessa Law Academy» Head of Department of Civil Law Disciplines

Cupop B.JI. 3BEMEJIBHE ITPABO: IIYBJIIYHE YU TPUBATHE?

Anomauin. Memoio Oanoi nybnikayii € OocaiodcenHsi xapakmepy CRi6GIOHOULEHHS. NPUBAMHUX M
ny6flitmux OCHO8 3eMejlbH0oc0o npaesda. chclHOGJZEHO, wlo npueamua CKIIA008a MA€ Micuey GIOHOCUHAX 6]IACHOCMI HA
3eMII0 MA 3eMAeKOPUCMYBAHHA, NpU VKIAOAHHI 002080pi8 i3 3emenvHumu OinaHkamu. Ilyoniynuii acnexm
3eMeNbHO20 NPABA PeanizyEmbCsl Y GIOHOCUHAX OEPICABHO20 YNPAGIIHHS 3eMeTbHUMU pecypcamu. [locuiocyemves
pisens 0epoicasno2o empyuanHs 6 npoyec Gopmysanns punky 3semii. JJ0800umbcs, wo OCHO8HE 3A60AHMHS
3eMeNbHO20 3aKOHO0ABCMEA y GIMUUSHANIU NpABOGill cucmemi noiseae 8 Npasosomy 3abe3nedeHHi Oanaucy
npugamuux i nNyOniYHUX iHmMepecie y BUKOPUCMAHHI 3eMIi, AKUU O00CA2AEMbCA 3AKPINIeHHAM CYKYNHOCMI
830€MO038'3aHUX NPABOBUX MEXAHIZMI6 NIUBY HA PI3HI UOU CYCHINbHUX 3eMeTbHUX 8IOHOCUH.

Knwwuosi cnosa: semenvne npago, nybniune npaso, npueamHe Npaso, 3eMelbHi GIOHOCUHU, 3eMelbHe
3AKOHOO0ABCMBO, PUHOK 3eMJli, OepHCABHE Pe2yT08aAHHS.

Summary Sydor V.D. Land law: is it public or private? The purpose of this publication is to study the
nature of the relationship between private and public foundations of land law. It is established that a private
component takes place in the relations of ownership of land and land use, the conclusion of contracts with land
plots. Public aspect of land law is implemented in the relations of state management of land resources. The level of
state interference in the process of forming the land market is studied. The main task of land legislation in the
domestic legal system is to legalize the balance of private and public interests in the use of land, which is achieved
by consolidating a set of interrelated legal mechanisms of influence on various types of public land relations.

Keywords: land law, public law, private law, land relations, land legislation, land market, state regulation.

Science of land law is going through a difficult period, associated with changes in the
principle value of public and private interest in the regulation of land relations. In present
conditions of Ukraine's legal system sharpened debate on the division of law to the appropriate
field, distinguishing public law and private-law institutions. One of the effective steps of
improvement of legislation is the optimization of private and public law principles in
establishing the mechanism of regulation.

Publicly-law type of regulation is characterized by the fact that in the areas of public law
in the first place are obligations of participants of public relations in its various forms
(prohibitions, regulations, etc.). By the nature of norms and orientation influence public law is
mainly imperative, and the main result of his influence should be strict implementation of the
participants of public relations requirements contained in the law.
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Publicly and legal principles of land legislation of Ukraine is objectively due to the
principles that determine the need, purpose, features, content and the use of public law of the
land in the mechanism of regulation. The basic legal principles of public land law is the principle
limitations of land rights and the principle of regulation of land rights.

Publicly legal restrictions represent legal restriction of legal land rights enshrined aimed
at ensuring public interests in land relations. The object of public legal restrictions may be any
fixed in-law land rights. The ways of the law on public legal restrictions of land rights is a
normative set of grounds, boundaries and limitations purposes, restraining orders, list of facilities
and the range of subjects related land rights.

Lack of necessary scientific basis transformation property in Ukraine, imperfections and
dynamics of the law in this area is not conducive to effective legal regulation of land relations. In
today's special urgency and severity is the question of public law principles of land law and the
law, public land ownership, its subjects and objects. From the solution of this question depends
largely on the integrity of the state, effective protection and use of land resources, the interests of
the population of Ukraine and local communities.

The intervention of public law principles in the sphere of land market relations aimed at
protecting the interests of the whole society. In modern terms the priority is the formation of
socially oriented land market, and it is not possible without interfering with the land market
relations public law principles. In accordance with the third paragraph of Art. 1 of the Land Code
of Ukraine, the use of land ownership can not prejudice the rights and freedoms of citizens,
public interest, aggravate the ecological situation and the natural qualities of the land[1]. That
feature of the land law is that it is a sphere interaction of private and public interests, and
therefore the regulation of land relations is done using public law and private law means.

Urgent task in conducting legal policy is to ensure optimal ratio of public law and private
law principles in the law of the land in establishing a stable order in the country. Therefore,
public legal measures bear gradual, thoughtful, gradual, but steady and consistent character.

Type of private regulation of land relations is characterized by the fact that its
fundamental principles are striving to give members certain rights of land relations and their
feasibility. The nature of the rules and regulation of private right direction is mostly idle, the
main result of its regulatory impact is not imposing prohibitions and restrictions, and providing
certain rights.

Of private regulation of land relations is characterized by the following principles as the
recognition and protection of private land ownership, independence and autonomy of the
subjects of land relations, equality of subjects of land ownership. It is in these aspects of private
regulation of land relations intervene publicly-legal means, resulting in a restriction of the right
of private ownership of land, a restriction on freedom of land transactions, the moratorium on the
alienation of agricultural land and more.

Penetration of private regulation in land relations includes not only the creation of new
institutions, but also rethinking those who are traditional land rights. Statewide legislation is an
independent branch of the law of Ukraine is a system of regulations that govern land relations.

The foundation of the formation of modern land law were laid in the last decade of the
last century. At the heart of this process lay as creating new legal institutions and mechanisms of
land reform and the need to ensure continuity of legal regulation of land relations. Modern land
law considers the land together: as a natural resource and as property. That land legislation,
combining private legal and public legal methods of influence, designed and capable of ensuring
the rational use and protection of land as a major national wealth under special state protection.
Creating a market-oriented land circulation involves identifying, accounting, ensuring optimal
combination and harmonization of private and public needs and interests of land relations. Under
these conditions regularly updated value problem of public law and private law principles in land
law. Since the transition to a market economy can not be accompanied by a revival of the idea of
private and public law, integrated regulation, should pay attention to the direct connection of a
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large number of problems in the area of land, ignoring the need to optimize the mediation of
private and public interests.

One of the basic laws of the land legislation is a significant expansion of private sector
regulation. There are existing in land law private legal institutions and norms: land ownership,
different types of land use, land easements and other property rights, obligation ratios (rent and
other transactions with the land); civil ways to protect land rights. There is a need to improve the
mechanism of incorporation of public interest in private law rules governing land relations, and
the problem is also the so-called inverse penetration of public law principles in modern private
law. The interpenetration of public law and private law principles creates the need to develop the
modern theory of land rights in the direction of seeking their optimal value and interaction.

Land legislation in its substantive sense is a set of rules aimed at protecting public and
private land interests. Land interests considered constructing category as a decisive factor in the
impact and meaning of the land law, the driving force of their motive and behavior of land
relations. External criteria publicity land interests is standard form of expression.

It is important to study the problem of establishing balance, finding a universal
correlation between the public and of private interests. There is a need to unite in a
fundamentally new scientific issue series of general and sectoral aspects of security and
protection of land rights. This is due, on the one hand, dynamic environmental conditions of
formation and use of land legislation, sharpening needs of economic development and
environmental interests of society, increased exploitation of lands in current market conditions,
on the other hand — the practical needs in the legislative process and enforcement activity
theoretical concepts justifying the ways of legal harmonization of various land interests.

Criteria rights division between public and private but well-known criteria — subject and
method of regulation may serve interest. Interest is the values, target and meaningful basis
impetus to normative mediation and development of any subjective rights. Value of public law
and private law interests in the legal regulation of land relations are legally legal indicator of the
quality of the political regime in the relevant historical and legal point of society. Land Reform
by introducing private and other forms of land ownership leads to a gradual transformation of the
Soviet land relations, which by its nature had only public, an independent view of land relations
public-private nature, which naturally leads to the need of traditional and stereotypical doctrinal
ideas, opinions and concepts on the relationship between interaction and civil, land, natural
resource legislation, development and implementation in practice of lawmaking and enforcement
of new legal models of legal regulation of property, land, natural resources, environmental
relations through the implementation of norms, principles, methods and mechanism private and
public law to ensure that private and public interests in the use and protection of land.

It should be noted that the imperative and dispositive methods of legal regulation does
not define public law and private law basis of land relations. Dependence them apart is not
linear. Publicly legal interests can be protected discretionary and private rights — imperatively
legal methods.

A special way to regulate the relations of public interests in land law formed mainly of
prohibitions and regulations, public-legal restrictions on economic activities, subject composition
landowners and land users, functional and regional land use restrictions.

Legal land restrictions can be seen in the narrow and broad sense: as either a synthetic
method of legal regulation, which is formed mainly prohibitions and obligations as a generic
term that includes the proper restrictions, encumbrances and different requirements imposed on
the subjects of land relationships. Existing in land law set limits is an important tool for
regulating land relations. Purpose of land and legal restrictions is to ensure public land interests.

The source of public legal restrictions in land use is a constitutional provision. Enshrined
in Art. 14 Constitution of Ukraine, the special status of land as the main national wealth under
special state protection[2] requires special conditions to ensure security and protection of rights
of all members of society to the ground. Since the constitutional provisions of Art. 13 on the
property of the Ukrainian people to all land within the territory of Ukraine follows the principle
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of equal access to land. Equality and fairness in land relations based on formal, ie legal equality.
The principle of legal equality involves the introduction state the conditions under which any
entity of land rights may be subject land relations.

Restriction of economic activities in order to ensure public land interests should be
imposed by the current land legislation under the Constitution of Ukraine, based on guaranteed
constitutional right of every citizen to the ground. On the constitutional and legal position
justification land legal restrictions possible on the basis of second part of Article 13 of the
Constitution of Ukraine, which secures that the property should not be used to the detriment of
the person and society[2]. In other words, these limitations may motivated by the need to ensure
the land law. If the grounds of restrictions established by the Constitution of Ukraine, their
nature, content and features of land defined by law. In this regard, an important task is to
determine the extent of lawmaking admissibility limit private interests to protect the land rights
of citizens and public land interests.

An important way to ensure the public interest is the regulation of land free access of all
citizens to the land to ensure freedom of movement and enjoyment of aesthetic, recreational,
recreational needs. In terms of the presence of previous legal procedures and conditions for
freedom of access is realized by exercise of public land and through easements.

Public interest in the land is protected by setting security zones Unity and cooperation of
public law and private law principles based on the use of general categories and concepts
developed in the theory of law, such as the rule of law, prohibitions, permissions,
responsibilities, etc. Private and Public Law serve as two main areas of regulation, each of which
governs the appropriate field of public relations.

The object of science is the study of land law laws legal regulation of land relations,
including the problem of interaction between public law and private law principles of their
regulation. Studies of various landlegal phenomena only from the standpoint of public or private
law does not give full and comprehensive understanding of their legal nature, does not allow to
achieve the goal of complex study of complex land processes and phenomena suggest effective
ways of improving land legislation.

Private and public law in all developed legal orders continue to exist as two separate,
independent branches regulation as two different types of legal impact on social relations.
However, it should recognize and take into account that the private and public sector is always
communicate with each other, resulting in some emerging areas of law in which the elements of
public law regulation penetrate the private right and vice versa. Identifying elements of public
law and private law regulating the land laws and determining their characteristics, should
proceed from the fact that the main criterion for separation of private and public law, is the
difference in techniques and methods of influence on land relations.

To correct their differentiation is also necessary to consider the sequence of factors that
affect the formation of the land law, according to which the interests of the subjects of land
relations define the content and the specific properties of these relationships, in turn, determine
the nature of legislative requirements.

Land legislation is not a mechanical combination rules breaking equality and norms
based on relations of power and subordination actually land legislation is built on a combination
of such methods. This relationship is present in some of the land and legal norms, increasing the
level of legal institutions and becomes a fundamental level land law in general. Try to break this
relationship means to eliminate land law as a branch. Complex (private law and public law) the
nature of legalization of land relations finds its manifestation terminology in the current
legislation.

Based on the basic directions of state land policy and based on the adoption of specific
and interrelated land law, formed a set of legal mechanisms impact on certain types of land
relations. The rules of legal mechanisms have both public law and private law and are primarily
aimed at ensuring a balance private and public interests over land in the community. It is
important, if not decisive, importance ratio and the combination of these mechanisms in the
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framework of land regulation. Of private nature of certain norms of possession, use and disposal
of land no doubt, as a public law nature of the control of state land or land registry.

The value of land laws and rights as an independent field lies in the possibility of its use
as a tool of the complex legal impact on land relations in the state. If we consider the land
legislation simply as a set of public law and private law regulations laid down in the Land Code
of Ukraine and other normative acts, an important part of the regulatory capacity of the industry
will not be involved.

Today, a convergence of private and public law areas of regulation. The widespread use
of public-legal means of regulating land relations can not be seen as government interference in
private law relations.

This fact underlines the need to combine these tools, without which it can not effectively
use the land legislation. Private law can not exist without public as Public Law ensures the
efficient use of private law and private legal tools provided are guaranteed public-legal means.

Value the use of private and public law principles in the regulation of land relations is not
permanent. It depends on the specific conditions of the economy. In those countries where the
land market was formed and the basic principles of the market economy operate effectively, the
use of public legal instruments regulating minimum. Where is the process of the land market, the
role of public legal regulations of quite substantial.

The main objective of land law in the domestic legal system is legal balancing private
and public interests in land use, which is achieved by fixing the set of interrelated legal
mechanisms to influence different types of public land law. Given the task corresponds formed
in the present system of land law, which is led by the Land Code of Ukraine.

Interaction and mutual influence of public law and private law principles specific to
regulation of land relations. One can not ignore that the dramatic changes of private law
regulating land relations can not affect the state of public regulation and vice versa. Therefore,
changes in the field of private regulation of land must be accompanied by an analysis of the
consequences of such changes in public land relations. The same can be said about the changes
in the regulation of public land management.

Land laws and the right to form a special provision on the right to land, their occurrence,
termination and sale does not seek to isolate the land from the general circulation of the property.

The role of land law is acceptable for both private and public interests.
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PO BPAXYBAHHS EKOJIOTTYHUX BUMOTI B IHCTUTYTI JIOBIPUOI
BJIACHOCTI

Koctnubka C.B., crynentka II kypcy MarictpaTypu IOpUAMYHOTO (aKylbTeTy
KuiBcpkoro HauioHanbHOTo yHiBepcuTeTy iMeH1 Tapaca IlleBuenka

Anomauia: y cmammi ananizyemucsi KOHyenyis ‘“‘po3ujensieno2o npasa e1achocmi’’, npUmamania aneno-
CAKCOHCOKIl Npagosill mpaduyii ma modxcausicmy il imniemenmayii 8 yKpaincoke npago 8 KOHMeKCMmi 8paxy8aHHs
EKOI02TUHUX BUMO2 U0OO0 PO3BUMKY THCIMUIMYMY 008IPYOT 61ACHOCHII.

Knrwowuosi cnoea: 0osipua énacricms, mpacm, UMO2U eKONO2IUHOI be3neKu, KoHyenyis ‘“‘po3ujennerHozo
npasa éracrocmi’”.

Annomayua: 6 cmamve aHATUUPYEMCA KOHyenyus “pacujenienHozo npaea cobcmeennocmu”,
xapakmepnas 0151 AH2N0-CAKCOHCKOU NPpABo6oll mpaouyuu U 603MONICHOCHb €€ UMNIeMEeHmAayul 8 YKPAUHCKOe
npaso 8 KOHMeKCme KOopenayuu 9KOA020-Npaeosblx MpeOo8anHull 8pA36UMUSL UHCIMUMYMA O008epUMebHOl
€c06CmMBenHOCU.
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